IMES DISCUSSION PAPER SERIES

Discussion Paper No. 2007-J-27

IMES

INSTITUTE FOR MONETARY AND ECONOMIC STUDIES

BANK OF JAPAN

103-8660 2-1-1

http://www. imes.boj.or.jp






IMES Discussion Paper Series 2007-J-27
2007 10

17 3 23
1899 56

JEL classification: G3 K22

E-mail: twataru@iss.u-tokyo.ac.jp



——ReVION e 57
L 59

e 1 - 17 1 1 62



1899

56

2007

17

23



AM BS

AM 1 Y
A
Y 17 2005 1 A
22.5% X
A 1 17 Y A
A Y
50% 1,233 5,341
1
5,950 1 18 2 21 Y
1 17
X A 54% 175 6,750
2 8 ToSTNeT-1
X’ Y 29.6%
972 270 X X Y
35.0% X
Y
Web
A 2 9
A A
X
A 2 10
25% 3 2 2
24 3 7 A
2 17 Y X Y



>

144

21

1726

1726

a7

59

21
37.85%
158
4,700
X Y
A

238 3 240

280 39 4

2005 361-365

1,152

7,209

17

280

9,930

A
320

17%

10

17

59%

247

17

1280

11

16



17 3 23

[i]

[ii]

lii] Y

[iv]

[V]

1899

56

[i][ii]

254

257



[vi]

[Vii]

[viii] Y






[i]

25 1317 28 10
173 193
62 11 18 1290 144
63 12 2 1302 146 1
1 9 5 1323 48 2
2 7 12 1364 104 2
16 7 30 1874 143 6 8 4
1733 92 CSK 24 6 9 27
1204 6
6 1978 16-17 1986b 727
1987 491-498
! 6
1999
8 1989 5 1997 713-716 2004 206-207

11



Y A
Y
Y X
Y
X
A
10
3
1
[vi]
2
[vii]
3
o 1995 225 3 2005d 624 4
10 Y 1899  80-83



[vi]

[i]

1985 Unocal 12

13

1 2005a 11
12 Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).
3 Cheff v. Mathes, 199 A.2d 548 (Del. 1964).

[Vii]

11



14

1985 Unocd

15

16

[i]

the board has acted solely or primarily because of the desire to perpetuate
themselvesin office

id. at 554
4 1d.at555. Unocd Gilson (1981) pp.827-829;
Gilson and Kraakman (1989) p.249; 2004 189-191
business judgment rule
in good faith
Allen and Kraakman (2003), p.251
American Law Institute (1994), 84.01(c)
irrational
15
Y
16
XY X
Y

10



17

1440 129

17

2005b 10-11 24

18 2005b 4
19 7 25

[vi]

18

1317 28

11

19



20

21

20

2005 369 15

9
1997 714-715
1 19
2 2005c 314 8
62 11 18 5 2 5 2 849
3
2005a 12 10
CSK 24 16 7 30
16 8 4 5
99
500
3

12



[vi]

23

22

Y
Y
24
[viii]
25 X
Y
2 1726 61
= 2005b 5
2 1726  55-57
= 1899 64
64
X Y
66

13

1726

59

1726

56-57



[V]

5,950

27

5,950

26

27

2005b 5-6 9-10
2005a 434

5,950

14

26



X Y 1 5950

X Y
28
4
a
b
a
b’
29
a b’
28 .
29 b
a b

15

[viii]



30

31

30

31 1

25

2006 28-29

18 4 10

16

1214



3 3 _
LBO
32
B 18 4
10 1214 82 LBO
34
3 LBO
[V] 35 3
LBO
82
1
2
3
32 2005 378 1899 57 LBO
SPC SPC
SPC
2006 99
3 2005b 5
3 2005b 11 29
35
[v] 4

17



80

LBO
36
M&A 80 LBO
overpricing
% | BO LBO
3 LBO
[ ]
[v]
LBO
LBO
39 LBO
overpricing
LBO

% 80 2006 285 90
3" Gilson and Black (1995 & Supp.2003) pp.433-53.
i LBO

Jensen (1986) pp.323-329

LBO
LBO
Gilson and Black (1995 & Supp.2003)
pp.433-53
39 LBO
SPC SPC
32
SPC
LBO

18



LBO 3

LBO
3
2
3 LBO
3
4
40
41
3 LBO
4
40
Jensen (1986) Jensen (1986) pp.323-329
4 2006 211-238 7 216 214
10 2002

19



42

2005b 5

20

42



43

43

40 41

21



<

22



45

30

45

25

23



24

[ii]



[ii]

Y X
Y
46
X 5950
A
Y X Y A
Y Y
Y 5,950
X 5,950
A 5,950
A A
1 5,950
46
ar 2005a 464

25

47

5,950

2005c 314



5,950
X 1
48
49
50
Y X Y
X
48
1006
49 Bebchuk (1985).
383-395 2006 945-950 1003-1013
A Y
Y
50 2006 252-253

26

Y
X
coerciveness
X
Y
Y
arbitrator
2006
1986h

2006 251-255

X



51 X

51

52

53

X Y
52
Y A X
Y
53
2006 29-32
2006 252-253
coercive
2006
X ToSTNeT-1
X Y
Y
ToSTNeT-1
ToSTNeT-1
Bebchuk (1994) ToSTNeT-1
2005a 434 2005 417
ToSTNeT-1

27



55 2

> Bebchuk (1985) pp.1747-1750.

2006 1009-1013
55

28

Bebchuk 1985



56

57

58

MBO
59

2006 947-949
%6 1986b 384 2006 36 7 2006 1012
57
2007
7-8
8 2006
2006 251-260 2006
1012
2006 258-260
59
MBO

29



60

61

15%

61

2006 253-255
62

30

20%

2006 300-304

2005 23-25

62



100

63

51%
27 13 4 1
10
65
63
o4 2006 1008-1009 M&A 2006 45-46
65
M&A 2006 45

31



27 13 4 2 51%

Y
Y A
Y
X
35% 36%
66 Y
X
Y A
Y
Y A Y X
Y
Y Y
43
% Coffee (2005) p.404 [ 2005 395 ]

32



20% 15%

X
ToSTNeT-1

®" Gilson and Kraakman (1989) p.254 n.29.
68

69

pp.723-731

Subramanian (2003) p.632.
80 100

33

67

68

69

48
Grossman and Hart (1980)

Easterbrook and Fischel (1983)

90

178-182



70

71

72

73

60

2005a 433
8

2005 312-309
1986b 377-386

386

73

70

71

72

74

2006 296-298

2005c 315-314



75

17 7 29

76

1909

87

75

35

2007 399-401

87



7

78

[i]

L 17

[ 2007 24

36



79

240 202
80
81
295 2
& 2005b 53 2007a 3-4
80 2006 127
81 47 4 27 679 70

82

37

201

113 201

199

82



[“] 83

1978 16 1986b 723
1986a 170

1986b 723
1986a 170-171

Gilson (1981)

38



86

85

20%

1986b 733

8 2007 41

85

1986b 731

39



8 6,000
6,500 7,000
7,000

6,500

87

2007 398-401
8 2006 62-64

40

7,000

87

6,500

property rule



2 7,000
6,500

91

89

90

91

X
MSCB
2006 30

90

6,000

1986b 387

41

89



93

94

95

92

92

93

94

2006
2006

2006 62

3
12

15
15

42

31



96

97

98

2005 7-8
1997 714-716

2007 4-6

43

97

96

2006 290-291

98



99

100

5,000

6,000 51%
51%
51%
51%
49% 1
2,000
101
5,000
6,000 100 3 2
1 6,000
1 7,000
7,000
102
% 66 76
100 2006 261-271
101
100
51
102 2006 261-271



103

104

105

A 5950
X A
5,950
108 2006 262-264
1% M&A 2006 21 2006 266-270
105 1986b 381-382

45



106

107 1996 2002 112

30

108

1% Martin Lipton
Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 956 n.11 (Del.1985)
1986b 382 Subramanian (2003) p.634

107 1986b 382  Subramanian (2003) p.634.
198 Behchuk et al. (2002) p.635 6%

; Subramanian (2003), pp.634-635

46



109

20

1986b 386

2007 41-42

47

109



110

111

110 2006 73

111 89

48



112

113
1

12 2006 25-26
13 2006 272-278 2007a 6-7 2006 72-79

49



114
2

5,000 1 6,000 100
1 4,000
1 6,000
14 2006 70-72 2007a 7-8

50



100%

2
115
3
116
4
15 1986b 388
116 2006 71

51



117

Tobin'sQ

entrenchment

17 2006 281-286
118 Bebchuk and Cohen (2005) pp.419-430.

118

52



119

120

119

2007a 11
120 2007 37

53



24

24

122 123

121

122

123

2005 383
1986b 726-727
2005c 315-314

121



19
1806

40

28

2007b

55

1805
19 8

2007c

2007b 11

43

1809



124

1985 Unocd

Unocal 12> Unocal
124
2005a 1 464 2005b 2 438-437
2005 1 458 2005 333
2005 446  Coffee (2005) pp.409-399 [
2005 398-391 ] 2005 330
125 Unocal Corp. v. Mesa Petroleum , 493 A.2d 946, 954-56 (Del. 1985). Unocal

13 14

56



Revlon 128

in corporate control
undertake

1985 Moran 126

127

—Revlon
Blasius —_
—Revlon
1 Revlon 1986
Unocd
129 Revlon
1994 QVC 130
a change
b bust-up 3
Revlon 132 Revlon

133

126 Moran v. Household Int'l, Inc., 500 A.2d 1346 (Del. 1985).

127 2004 198-208

1989 4-5

128 Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986).

129 14, at 182.

130 paramount Communications, Inc. v. QVC Netwark, Inc., 637 A.2d 34 (Del. 1994).

131

selling off pieces of the acquired company

Revlon, 508 A.2d at 181 n.12 80

LBO

132 Qve, 637 A.2d at 48.

133

2006 285 90

57



134

Revlon a b

Revion Unocal 135
Revlon
136
A Y
Y Y
137
Revlon
Revlon X A
138y X
A X
Y
X A
139 Revlon
Coates and Subramanian
(2000)
134 Revlon Revion, 506 A.2d at 183
Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d 1261 (Del. 1989)
Paramount Communications, Inc. v. QVC Netwark, Inc., 637
A.2d 34, 48 (Del. 1993) Coates and Subramanian (2000)
pp.326-330 Unocal
Omnicare, Inc. v. NCS Healthcare, Inc., 818 A.2d 914
(Del. 2003)

1% See, e.g., Paramount Communications, Inc. v. Time Inc., 571 A.2d 1140, 1151 (Del. 1990).
1% Revion, 508 A.2d at 182.

137 Coffee (2005) p.403 2005 394 .
188 x ToSTNeT-1 Y 3 1
6,000
A 5,950 2005a
434
139 2005a 464 Revlon
2005a 464 2005b
438 Y Revlon

X

58



140

Y X A
141 X
Y X
X A
X
A -
Revlon 142
Y
A
Revlon
143 Revlon
144
Y Revlon
Unocal
Unocal
140 Revion, 508 A.2d at 182; QVC, 637 A.2d at 48.
141 QVC, 637 A.2d at 48-49.
133
Paramount
142
Coffee Y Coffee (2005)
pp.404, 400 | 2005 395 392 .
1% See Coffee(2005) p.400 | 2005 392 .

59



145 146

Unitrin Omnicare
coercive
preclusive range of reasonableness
147
148
149
150 2

151

15 Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361 (Del. 1995).
148 Omnicare, Inc. v. NCS Healthcare, Inc., 818 A.2d 914, 935 (Del. 2003).
Y7 Unitrin, 651 A.2d at 1387-88; Omnicare, 818 A.2d at 935.

148 «11]t [=a defensive measure] must be reasonable in relation to the threat posed.” Unocal, 493
A.2d at 955.
149

Unocal

10 Unitrin, 651 A.2d at 1387; Omnicare, 818 A.2d at 935.
151

8 Del. C. §228
consent solicitation

Bebchuk et dl. (2002) p.911
IBM Lotus

60



152

153

2003 Omnicare 2 Omnicare Genesis

NCS Genesis
154 N CS
Genesis
NCS
Omnicare
NCS NCS Genesis
NCS
Genesis
155
1995 Unitrin
152 151 IBM Lotus
153 Carmody v. Toll Brothers, Inc., 723 A.2d 1180, 1194-95 (Del. Ch. 1998).

6
Mentor Graphics, Corp. v. Quickturn Design Systems, Inc.,

728 A.2d 25 (Del. Ch. 1998)
Unocal

8 Del. C. 8141(a) Quickturn
Design Systems, Inc. v. Mentor Graphics, Corp., 721 A.2d 1281 (Del. 1999)

articles of incorporation; charter
by-law

154 Genesis

Revlon Unocal Time,
571 A.2d at 1150-51; QVC, 637 A.2d at 46-48  Coffee (2005) pp.403-402 [
2005 394-393 |

1% Omnicare, 818 A.2d at 935-36.

61



23% 28%

mathematically impossible or realistically unattainable

156

A Y
X Y
157 X
Y
158
Unocd _
Revlon -
—Blasius
1 Blasius Blasius
1988 Blasius 159

2002 MM Companies  *®

158 Unitrin, 651 A.2d at 1388-89.

157 3 25 1726 53
158 See Coffee (2005) pp. 406-405 [ 2005 396-95 .
9 Blasius Indus., Inc. v. Atlas Corp., 564 A.2d 651 (Del. Ch. 1988).

180 MM Companies, Inc. v. Liquid Audio, Inc., 813 A.2d 1118 (Del. 2003). MM Companies
Blasius

60% ]

Chesapeake Corp. v. Shore, 771 A.2d 293 (Del. Ch. 2000)
Commonwealth Associates v. Providence Health Care, Inc., C.A.

62



Blasius
Unocal 161
MM Companies Blasius
franchise
primary purpose

162

Blasius
in good faith
163
Blasius
compelling justification
164
Blasius
165
Blasius MM Companies
Liquid Audio LA MM Companies MM
LA Alliance Entertainment
Alliance LA staggered
board 5 2
MM 166 LA
by-law 7

No. 13135, 1993 Del. Ch. Lexis 231 (Del. Ch. Oct. 22, 1993)
Hilton Hotels Corp. v. ITT Corp., 978 F. Supp
1342 (D. Nev. 1997)

161 1d. at 1130.
182 1pid.
163 Blasius, 564 A.2d at 663

; MM
Companies, 813 A.2d at 1128-29.
%% I bid.
185 Chesapeake, 771 A.2d at 319-20.

166 MM
MM Companies, 813 A.2d at 1125.

63



167
2

MM
168

Unocal

effectiveness
Blasius

169

Unitrin

170

167

§223(a)(1)

168 MM Companies, 813 A.2d at 1126.

Alliance

169 14, at 1131-32.

1987 485

183
Blasius

17014, at 1130.

Blasius
MM Companies
28%
Blasius
8Dd. C.
LA MM
Id. at 1225-26.
Blasius
Mestméacker 1986a 173
1978 1986b 1987
Time 184 Interco



171

Blasius

A
Y
X A
172
X
A Y
[vii]
[vii]
[i]
Blasius 173
Blasius
1993 Province Hedlth Care 174
Blasius
175__
171 effect

Black and Kraakman (2002) p.565
12 MM Companies, 813 A.2d at 1130.
173 163
174 Commonwealth Associates v. Providence Health Care, Inc., C.A. No. 13135, 1993 Del. Ch.

Lexis 231, *25-*27 (Del. Ch. Oct. 22, 1993).
151

20%

Blasius

65



80
Unocal
176 Moran
177
80
100
178 90
179 180
181
100 182
76 Unocal
Unocal, 493 A.2d at 951.
7 Moran, 500 A.2d at 1357.
178 Gilson and Kraakman (1989) p.254 n.29 SEC
1981 1983

179 william WilliamsAct, Publ. L. No.

89-439, 82 Stat. 454 (1968)(codified as amended at 15 U.S.C.8878m(d)-(€), 78n(d)-(f)(2000))
Gilson and Kraakman
(1989) p.254 n.29; Subramanian (2003) p.631 13e-3 17 C.FR.8240.13e
(2006) 2
1

180 See e.g., Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983); Kahn v. Lynch Communication
Systems, Inc., 638 A.2d 1210 (Del. 1994).
Gilson and Gordon (2003) pp.787-804

Subramanian (2003) p.631
181 gybramanian (2003) p.632 n.58.
182 90 Paramount

66



100

100
1988
Interco 80
183
1990 Time 184
S| ]Time [Time
] Warner
[ ] Paramount
Time Paramount Communications, Inc. v. Time Inc., 571 A.2d 1140,
1147 (Del. 1990)  American General Unitrin Unitrin, 651
A.2dat 1368 Mentor Graphics Quickturn Design Systems
Quickturn, 721 A.2d at 1286  Chesapeake Shorewood
Chesapeake, 771A.2d at 312 Omnicare NCS
Omnicare, 818 A.2d at 927 100
Paramount Communications, Inc. v. QVC Network Inc., 637 A.2d 34 (Del. 1994)
QvC Paramount 51%
QVvC id at40 2

See Subramanian (2003) pp.632-633.
183
[ ]

City Capital Associatesv. Interco, Inc., 551
A.2d 787, 799-800 (Del. Ch. 1988) (Allen, J.) Grand Metro. Pub. Ltd. v. Pillsbury Co., 558 A.2d
1049 (Del. Ch. 1988)

184 Paramount Communications, Inc. v. Time, Inc., 571 A.2d 1140 (Del. 1990).
1% 1d. at 1153. Interco 183

ibid. Interco

Interco, 551 A.2d at 799-800.

67



186

“Just Say NO” defense——
187

Blasius
188 90

189

market voting
190

191 100

192

186
187
188

189

190

191

192

Time, 571 A.2d at 1153.
See Allen and Kraakman (2003) p.530; Subramanian (2003) p.626.
Carmody v. Toll Brothers, Inc., 723 A.2d 1180, 1194-95 (Del. Ch. 1998).

Bebchuk et a. (2002) p.930 1996 2000
45 7
11 27
47 15
16 16
Gilson (2001)
Bebchuk

Bebchuk (2002) pp.981-986

68



mani pul ate

28%
Unitrin 193
194
Unitrin 42%
20 33% 195
[ ]
196 197
Unitrin 100
Unitrin
1990 Time
Interco
183
Black and
Kraakamn (2002) pp.527-528
100
intrinsic value; hidden value
193 156
194 2 Chesapeake Strine

195
196

197

Chesapeake, 771 A.2d at 324-27
Unitrin, 651 A.2d at 1383.
Ibid. n.33.
Id. at 1383.

69



100
Strine 2000
Unitrin
a bid hard to reconcile
200
Unitrin
Time
198 1d. at 1385.
199 Unitrin
Unitrin
Unitrin
Unitrin
Unitrin
20 Chesapeake, 771 A.2d at 325.
tension id. at 324

70

198

Unitrin

199

Chesapeake

Unitrin

analytical



just say no

71



912-1023 2006
2006

252-277

2005a

438-437 2005b

16

316-314 2005c¢

2006

450-439 2005a

M&A

2005b

2007

M&A
2005

2005

Vs
6 M&A

72

123 5
M&A

2006

1995

289 465-463

289

289

2005d

289

95-136

1-48

355-388

57 10 4-12

17 3 23 1214
78-82



2007

1 3 95
2 169-208 1986a 3  360-397 1986b 4  483-500 1987
8
289
459-456 2005
16
289
313-309 2005
8 2006
287 17-119 2005
8
289
418-415 2005
377-413
2007
C. 8
289 398-391 2005
1 2 94 5 561-597
1986a 6 721-746 1986b
1746  15-25 2005
8
289 436-433
2005a
57 7
52-58 2005b
245-310 2006 |
131 4 5 622-650 6 800-840 2005 ]
1-25

2007a

73



1809  4-15
2007b 1810 15-28 2007c

16
289
330-327 2005
1745
4-12 2005a 1746 4-14 2005b
— 1755 30-36 2006
2007 6 — 1809  31-46 2007
2 114 6 671-724
1997
181-208 2004
1198 1-7 1989
289 333-331
2005
104 2 1-27 1978
17 395-406
1999
2006
M&A M&A M&A

2006
Allen, William T., and Reinier Kraakman, Commentaries and Cases on the Law of
Business Organization, Aspen (2003)
American Law Institute, Principles of Corporate Governance: Analysis and
Recommendations, West Pub. Co. (1994)
Bebchuk, Lucian Arye, “Toward Undistorted Choice and Equal Treatment in Corporate
Takeovers,” Harvard Law Review, Vol.98, No.8, pp.1693-1808 (1985)
, “Efficient and Inefficient Sales of Corporate Control,” Quarterly Journal of
Economics, Vol.109, No.4, pp.957-993 (1994)
————, “The Case Against Board Veto in Corporate Takeovers,” University of
Chicago Law Review, Vol.69, No.3, pp.973-1035 (2002)
, John C. Coates IV, and Guhan Subramanian, “The Powerful Antitakeover

74



Force of Staggered Boards: Theory, Evidence, and Policy,” Sanford Law Review,
Vol.54, No.5, pp.887-951(2002)

, and Alma Cohen, “The Costs of Entrenched Boards,” Journal of Financial
Economics, Vol.78, No.2, pp.409-433 (2005)

Black, Bernard, and Reinier Kraakman, “Delaware’'s Takeover Law: The Uncertain
Search for Hidden Value,” Northwestern University Law Review, Vol.96, No.2,
pp.521-566 (2002)

Coates, John C. 1V, and Guhan Subramanian, “A Buy-Side Model of M&A Lockups:
Theory and Evidence,” Sanford Law Review, Vol.53, No.2, pp.307-396 (2000)

Coffee, John C. Jr., “Opinion to Tokyo District Court,”

289
409-399 2005

Easterbrook, Frank H., and Daniel R. Fischel, “Corporate Control Transactions,” Yale
Law Journal, Vol .91, No.4, pp.698-737 (1983)

Gilson, Ronald J., “A Structual Approach to Corporations: The Case Against Defensive
Tactics in Tender Offers,” Sanford Law Review, Vol.33, No.5, pp.819-891 (1981)

, “Unocal Fifteen Year Later (and What We Can Do About It),” Delaware
Journal of Corporate Law, Vol.26, No.2, pp.491-513 (2001)

, and Bernard S. Black, The Law and Finance of Corporate Acquisitions
Chaps.18, 19, 23 & 24, Foundation Press (2nd ed. 1995 & Supp. 2003)

, and Jeffery N. Gordon, “Controlling Controlling Shareholders,” University
of Pennsylvania Law Review, Vol.152, No.2, pp.785-843 (2003)

, and Reinier Kraakman, “Delaware’'s Intermediate Standard for Defensive
Tactics: Is There Substance to the Proportionality Review?’ Business Lawyer,
Vol.44, No.2, pp.247-274 (1989)

Grossman, Sanford, and Oliver Hart, “ Takeover Bids, the Free-Rider Problem, and the
Theory of Corporation,” Bell Journal of Economics, Vol.11, No.1, pp.42-64 (1980)

Jensen, Michael C., “Agency Costs of Free Cash Flow, Corporate Finance, and
Takeovers,” American Economic Review, Vol.76, No.2, pp.323-329 (1986)

Subramanian, Guhan, “Bargaining in the Shadow of Takeover Defenses,” Yale Law
Journal, Vol.113, No.3, pp.621-686 (2003)

75



